
VANCE COUNTY BOARD OF ADJUSTMENTS  

 

The Vance County Board of Adjustments met at a regular and duly advertised meeting on March 14, 2013 

at 4:00 p.m. in the Commissioners Meeting Room of the Vance County Administrative Building at 122 

Young Street in Henderson, NC. 

 

MEMBERS PRESENT 

Ruth Brummitt – Chairperson  

Blake Haley – Vice Chairperson 

Agnes Harvin  

Thomas Shaw  

Rev. Roosevelt Alston  

 

ALTERNATES PRESENT 

Ruxtin Bobbitt – Alternate #1 – replaced 

Phyllis Stainback 

Darrell Mullinix – Alternate #2 – 

replaced Alvin Johnson, Jr. 

MEMBERS ABSENT 

Phyllis Stainback 

Alvin Johnson, Jr. 

 

STAFF PRESENT 

Jordan McMillen, Planning Director 

Jonathan Care, County Attorney 

 

 

 

 

Chairperson Brummitt called the meeting of the Board of Adjustment to order and asked for appointment 

of new chairperson and vice-chairperson for calendar year 2013.   

 

Mr. Shaw made a motion to nominate Mr. Haley as the chairperson of the Board of adjustment.  Ms. 

Harvin seconded said motion and all present were in favor.  VOTES: 7-0. 

 

Mr. Shaw made a motion to nominate Ms. Harvin as the vice-chairperson of the board of adjustment.  Mr. 

Alston seconded said motion and all present were in favor.  VOTES: 7-0. 

 

The newly nominated chairperson Mr. Haley asked for a review of the minutes from the October 9, 2012 

meeting.  Ms. Harvin made a motion to approve the minutes as written. Ms. Brummitt seconded said 

motion and all present were in favor. VOTES: 7-0.  

 

Chairperson Haley asked for comments from the County attorney prior to beginning consideration of the 

cases.  The County attorney gave a review of the agenda items and reminded the board of their duties 

within a quasi-judicial setting and reviewed the importance of evidence and findings of fact. 

************************************************************************************* 

Chairperson Haley introduced the first case explaining the order of business, gave an opportunity for 

board members to express any conflicts, hearing none and then declared the public hearing open. 

 

BOA CASE NO. 20130314-1; Herbert, Jr. & Hilda Garrett (owner), Herbert, Jr. & Hilda Garrett 

(applicants) – Variance to permit garage extension within the setback 

 

Chairperson Haley asked Mr. McMillen to present the staff report.  Mr. McMillen presented the staff 

report: 

 

The applicant is requesting to add 12 feet to an existing single car carport and enclose as a two car garage.  

Additionally, a 12 ft. x 24 ft. enclosed porch is proposed on the south side of the garage.  Both the garage 

and the enclosed porch would extend the building envelope an additional 12 feet east and would be within 

9.5 feet of the property line.  If approved, approximately 35 feet would remain between the addition and 

the home located to the east.  The applicant is requesting a variance from the minimum setback (section 

3.2.3) requirement of 20 feet to allow a 9.5 foot setback on east side of the property.   

 
Findings 

1. The property is owned by Herbert, Jr. and Hilda Garrett. 

2. The request is for a variance from the minimum setback requirement of a 20 foot side setback as 
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per section 3.2.3 of the zoning ordinance to allow a 9.5 foot setback on the side. 

3. The lot is consists of a single family dwelling and is 0.43 acres as per the property description in 

Deed 544 Page 426. 

4. The property is located at 901 Hedrick Drive and is identified as tax parcel 0600C01006. 

5. The lot is currently zoned R-30 (Residential Low Density). 

6. The application requesting the variance was filed on February 14, 2013.  

7. The adjoining property owners were notified on February 28, 2013. 

8. The property was posted on March 1, 2013. 

9. The legal notice was run on March 5, and March 12, 2013. 

 

Staff Comments 

Mr. McMillen reviewed the staff comments as follows.  The applicant is proposing to extend a single car 

carport an additional 12 feet to the east and enclose it to create a two car garage.  The extension would 

move the structure within 9.5 feet of the property line. The existing lot is 0.43 acres, is zoned R-30 and 

does not have public water or sewer.  The lot is undersized based upon the zoning designation, but is 

allowed to remain as is due to grandfathering provisions.  If public water and sewer were available it 

would create a better situation for rezoning to an R-20 designation.  As it is currently zoned, the property 

is limited to 20% impervious surface lot coverage.  Items included in this calculation would be rooftops, 

sidewalks, driveways, etc.  Based upon the current property size and configuration, the built upon area is 

just over this limit at approximately 21%.  The addition would further increase this to approximately 24% 

impervious area and should be considered for a variance along with the setback variance request. 

 

In order to address some of the safety concerns raised by the property owner, it may be in the best interest 

to enclose the carport area.  Any further addition would require approval from the Board of Adjustment.   

 

Based upon the 6 similar sized lots in this subdivision, a total of 2 have two car garages, 2 have single car 

carports, and 2 have no carports/garages.  The properties with two car garages would have similar 

setbacks as this property if the variance were to be approved.  Based upon this, an expansion to a two car 

garage appears to be in harmony within the subdivision and within the surrounding area. 

 

Mr. McMillen mentioned that the property owner to the east (Mr. John Riggan) had contacted the 

Planning and Development Department.  He was unable to attend the hearing, but mentioned that he had 

no concerns with the request.   

 

Mr. Bobbitt questioned whether the deed addresses any setback requirements.  Mr. Care (County 

Attorney) mentioned that the deed restrictions should not be a concern of the board of adjustment. 

 

Ms. Harvin questioned whether there would be a drainage issue with the additional impervious surface.  

Mr. McMillen mentioned that there did not appear to be a drainage issue.  The water would drain to the 

south of the property based upon the current grade leading to a pond on the golf course. 

 

THOSE SPEAKING FOR THE REQUEST 

Ms. Hilda Garrett presented the proposal and made the board aware that the request would include an 

enclosed porch as well as the garage.  She mentioned that the porch would not extend to the east any 

further than the proposed garage.  She confirmed the drainage pattern as explained by Mr. McMillen. 

 

She further mentioned that they have sustained damage to vehicles as a result of being located next to the 

golf course and that this proposal would allow better protection for her vehicles. 

 

Mr. Mullinix questioned whether the surrounding property owner could object to this at a later time, even 

though he verbally agreed to the proposal.  The County attorney mentioned that all surrounding property 

owners have been given due notice of the hearing and had the opportunity to be present to express 

concerns. 
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THOSE SPEAKING AGAINST THE REQUEST 

None present 

Chairperson Haley declared the public hearing closed. 

 

BOARD DISCUSSION 
The Board reviewed the variance check sheet as follows (Chair Haley verbally read each for the board to 

review): 

1. If the applicant complies with the provisions of the Ordinance, he or she can make no reasonable 

use of their property.   

2. The hardship of which the applicant complains results from unique circumstances related to the 

applicant’s property.  

3. The hardship is not the result of the applicant’s own actions. 

4. The variance will be in harmony with the general purpose and intent of the Ordinance and 

preserves the spirit of the Ordinance. 

5. The granting of the variance assures the public safety and welfare and will not be injurious to the 

property or improvements in the neighborhood. 

 

DECISION:  

Mr. Shaw made a motion to grant the variance, to include the staff report within the minutes and to 

approve the findings of fact as presented.  Mr. Bobbitt seconded said motion and all present were in favor. 

VOTES: 7-0. 

************************************************************************************* 

Chair Haley introduced the second case and declared the public hearing open. 

 

BOA CASE NO. 20130314-2; Madison Hedgecock (owner), Strata Solar Development, LLC 

(applicant) – Conditional Use Permit to allow a Solar Farm 

Chair Haley asked Mr. McMillen to present the staff report.  Mr. McMillen presented the staff report as 

follows: The applicant is requesting a conditional use permit to allow construction of a 5 MW solar farm 

on property to be owned by the development company.  

 

Exhibits as follows: 

Exhibit 1.       Affidavit of George Retschle 

Exhibit 2.       Affidavit of Richard C. Kirkland, MAI 

Exhibit 3.       Affidavit of Gerry Dudzik 

 

Mr. McMillen reviewed the draft findings of fact as follows: 

1. The request is for a conditional use permit to allow a 5 MW solar farm on a parcel zoned (A-R) 

Agricultural Residential. 

2. Madison Hedgecock is the property owner.  The property is to be transferred to the solar farm 

development company at a later time prior to development. 

3. The property is located along NC 39 South; more specifically identified as tax parcel 0547 02015. 

4. The parcel consists of 76.9 acres and is proposed to be subdivided into two lots with the proposed 

solar farm to be on a lot1 consisting of 45.3 acres. 

5. The property is currently vacant and used as farmland. 

6. The lot is currently zoned (A-R) Agricultural Residential. 

7. The application requesting a conditional use permit was filed on 02/14/2013.  

8. The adjoining property owners were notified on February 28, 2013. 

9. The property was posted on March 1, 2013. 

10. The legal notice was run on March 5, and March 12, 2013. 

 

Staff Comments 

The staff presented the following comments: The applicant is requesting a conditional use permit to 

construct a 5MW solar farm.  Mr. McMillen explained that it was his understanding that the solar farm 

area would be purchased outright from the current property owner and would cover approximately 45.3 
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acres.  He further mentioned that there was some question as to the current owner of this area and whether 

a survey has been completed and/or recorded.  Mr. McMillen explained that the proposed solar farm 

would include a 6 ft. chain-link security fencing with barbed wire and highly visible emergency signs at 

key locations.  He further mentioned that the ordinance requires 8ft. of fencing, however the board may 

consider including the barbed wire within the height allowance therefore allowing the 6 foot chain-link 

section of the fencing.  He further explained that this may make the barbed wire less visible with the 

screening requirement of 8feet.  Additionally, the solar panels will have a low profile with a maximum 

height of 7 feet; the ordinance requires less than 25 feet.  The solar facility is proposed to be setback 50 

feet from the right-of-way of NC 39 South and 50 feet from all streams.  As per Tar-Pamlico buffer 

requirements and local requirements, no disturbance should take place within this buffer and it should be 

extended to include the existing pond on the property.  Mr. McMillen explained that several revised plans 

have been submitted with the last revision by email on the day of the meeting.  His recommendation was 

for the board to consider the plan in front of the board and potentially include any revisions as would be 

presented in the applicant’s testimony.  

 

Mr. McMillen further explained the screening requirements as follows: As per the zoning ordinance, 

screening shall be provided on all sides that front residential uses.  This would include the northern, 

southern and western sides of the solar farm.  As per section 4.16D of the zoning ordinance, the screening 

shall be a compact evergreen hedge or other type of evergreen foliage reaching a height of at least (8) feet 

within 3 years.  With the screening and buffering requirements, it may be necessary to move the front 

fence further north to allow room for adequate screening.  Existing vegetation on the west and north may 

be accepted as long as it conceals the use from public view.  Based upon this information, it is advisable 

that additional information and detail be shared as to the specifics of the screening that will be used. 

 

In terms of location, the property is surrounded by A-R zoning to the north and the east, with R-30 zoning 

to the south across NC 39 South and with R-30 zoning to the west.  The property is directly adjacent to 

the Twelve Oaks Subdivision to the west.   

 

Ms. Harvin questioned whether Twelve Oaks Subdivision borders the solar farm property to the north.  

Mr. McMillen mentioned that 1 or 2 parcels from that subdivision would be directly adjacent to the 

northern property line of the solar farm.  Ms. Harvin further questioned whether additional buffers should 

be required if land to the east is ever developed for housing.  Mr. McMillen mentioned that this proposal 

would be based upon the current conditions.  Ms. Harvin questioned the effective date of the revised site 

plan.  Mr. McMillen mentioned that the plan in front of the board is stamped by the Engineer on March 

5
th
, but a further revision was submitted by email earlier in the day which has a March 11

th
 date.  Ms. 

Harvin questioned whether the board should consider the current plan being that there are revised 

versions that have not been given to the board in a timely manner.  She additionally mentioned that there 

are questions within the staff review that may be determined by an updated plan.  She requested that Mr. 

McMillen review the initial staff questions. 

 

Mr. McMillen reviewed the staff questions as follows: (1) What are the plans for landscaped buffers 

surrounding the fence of the farm?  (2) The site plan shows two separate lots, have these been officially 

split?  (3) Detailed parking information is to be submitted with revised site plan – need 1 parking spot/2 

employees on shift of greatest employment.  (4) Need details for entrance gate location and size.   

Mr. McMillen mentioned that staff felt comfortable with all responses with the exception of question #2.  

Staff feels that there are still questions as to the timing of the land being subdivided.  Additionally, Mr. 

McMillen mentioned the need for revising the rear and side setback as they are shown incorrectly on the 

site plan. 

 

THOSE SPEAKING FOR THE REQUEST 

Ms. Beth Trahos (attorney with Smith, Moore, Leatherwood, LLP on behalf of strata solar) addressed the 

board.  She mentioned that Strata Solar was the contract purchaser of the property at the time of the 

application, and is now the owner of the property.  She gave an overview of strata solar being the largest 
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provider of solar in North Carolina with more farms than anyone else within the state.  She provided 

affidavits of testimony from Mr. George Retschle, Mr. Richard Kirkland, and Mr. Gerry Dudzik. 

 

She further explained that they were aware that setbacks had been inadvertently reversed on the site plan 

and requested conditional approval of those items.  Additionally she mentioned that a determination had 

been made by NCDENR that the pond on the property is not subject to state buffer requirements and 

therfore the plan would not require 50 foot buffers surrounding streams and ponds, but would comply 

with local buffer requirements of 30 feet.  She mentioned that they were aware of the 6ft. fence showing 

on the plans and would provide an 8ft. fence if necessary at the boards discretion. 

 

Mr. George Retschle (project engineer) addressed the board.  See exhibit 1 for copy of testimony.  Ms. 

Harvin questioned whether lighting would be provided.  Mr. Retschle responded that no lighting would be 

provided. 

 

Mr. Richard Kirkland, MAI (real estate appraiser) addressed the board.  See exhibit 2 for copy of 

testimony.  Ms. Harvin questioned whether there was any comparable data available for similar project 

types.  Mr. Kirkland responded that there is no hard data available to make a determination one way or 

the other.  From the limited data that is available, the suggestion is that solar farms would have little 

impact.  

 

Mr. Gerry Dudzik (Partner with Carolina Solar Energy) addressed the board.  See exhibit 3 for copy of 

testimony.  Additionally, he explained the co-development arrangement that Carolina Solar Energy has 

with Strata Solar Energy.  He explained that approximately 130 employees will be used during 

construction.  He estimated based upon the current tax rate that approximately $24,000 would be realized 

by the local government per year in taxes.  As far as maintenance of lawn, it would either be mowed on a 

regular basis by a landscaping company, or would involve the use of sheep for grazing.  Mr. Bobbitt 

questioned whether a contract has been completed with Progress Energy.  Mr. Dudzik mentioned that this 

is not in place, but would be done as soon as practical following approval of the conditional use permit 

and would be in place for 15 years with a renewable clause for 15 years.  Ms. Harvin questioned which 

entity would maintain the planted buffer.  Mr. Dudzik responded that natural watering or a landscaping 

company if necessary would be available to maintain the plants.   

 

Mr. Care (county attorney) questioned whether there was a valid interconnection agreement as signature 

pages have not been provided.  Mr. Dudzik mentioned that this can be provided.  Mr. Care questioned the 

various entities that are involved in the process (i.e. Strata Land Holdings, LLC; Dement Farm, LLC; and 

Strata Solar, LLC, Carolina Solar Energy, LLC) and questioned which entity the board would be 

approving.  Additionally, Mr. Care questioned whether a proper subdivision has taken place as a deed has 

already been recorded subdividing the property and questioned the site plan version to be approved with 

the various revisions that have taken place.  Mr. Care mentioned a concern with lack of information and 

possibly an incomplete application being filed. 

 

Ms. Trahos responded that the site has not been subdivided, but that it has been transferred and the 

intention would be to complete the subdivision.  Mr. Care presented a deed recorded on February 28
th
 

creating a subdivision and transferring the property.   

 

THOSE SPEAKING AGAINST THE REQUEST 

Mr. Gordon Wilder, neighboring property owner, (6086 NC 39 Hwy South) addressed the board.  Mr. 

Wilder mentioned the standards that must be met for a conditional use to be issued.  Specifically, he 

mentioned that the proposed use is listed as an eligible conditional use within the zoning district and that 

it appears that the solar farm would not have a negative effect on public safety.  Mr. Wilder pointed out 

that currently the proposed use does not appear to meet all of the required regulations of the zoning 

ordinance particularly with there being some confusion as to the owner of the property and whether or not 

a valid applicant is involved.  Mr. Wilder questioned whether the front setback was 50 feet and pointed 

out that no vegetative screening is shown on the eastern side of the property.  He has requested screening 
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to be present along that property line as it will be within his visible area.  Additionally, Mr. Wilder 

mentioned that no evidence has been presented by the appraiser to confirm that adjacent property values 

would not be affected negatively.  Mr. Wilder contended that the use may be in general conformity with 

the plan of development for the county, but that a solar farm would not be in harmony with the area.  He 

added that another concern would be taking farmland out of production.  Mr. Wilder mentioned that 

alternative energy is appreciated, but that in this situation it would have a significant visual impact on the 

area.  

 

Greg Taylor, neighboring property owner, addressed the board.  He mentioned that he is in favor of green 

technology, but has some concerns with the proposed solar farm.  Specifically he questioned the 

ownership status of the remaining land surrounding the proposed solar farm and inquired as to whether 

commercial uses may be put there in the future.  Mr. McMillen responded that the land is zoned 

Agricultural Residential and that by right a commercial use would not be permitted in that location.  Mr. 

Taylor questioned whether access to his property would be affected by the solar farm or the associated 

construction process.  Ms. Harvin responded that this would be separate from the project and would 

remain as it currently is in terms of maintenance and effects from construction.  Mr. Taylor questioned 

whether a visual analysis has been completed and expressed concerns with the visual impact of the solar 

farm.  He pointed out that due to the higher elevation of NC Hwy 39 relative to the solar farm property, 

there would be potential for the farm to be more visible. 

 

REBUTTAL 

Ms. Trahos summarized the position of the applicant and reiterated the value of having the certified 

appraiser on hand while summarizing that all testimony presented indicates that the use would be in 

harmony with the area.   

 

Chairman Haley closed the public hearing. 

 

BOARD DISCUSSION 

Several board members expressed a desire to see buffering along the entire eastern edge of the property as 

well as to see more details on landscaping provisions for the buffer.  The board discussed whether the 

remaining questions for the applicant could be conditioned within approval or whether these items should 

be resubmitted in a continued meeting.  The board discussed the need for an updated site plan, the need 

for having a valid subdivision survey recorded with a possibility for a correction deed to reflect the 

survey, the need for amending the application to include valid owners and an applicant, and the need for 

signature pages from the interconnection agreement.  These are listed as some of the concerns discussed 

by the board as a guide for the staff in working with the applicant. 

 

DECISION:  

Ms. Brummitt made a motion to continue the hearing until the next regular scheduled meeting of the 

board to allow adequate time for additional items to be presented to allow a better review of the proposal.  

Mr. Thomas Shaw seconded said motion and all present were in favor.VOTES: 7-0.  

************************************************************************************* 

ADJOURNMENT: There being no further business, Chair Haley declared the meeting adjourned. 
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