
VANCE COUNTY BOARD OF ADJUSTMENTS  

 

The Vance County Board of Adjustments met at a regular and duly advertised meeting on April 11, 2013 

at 4:00 p.m. in the Commissioners Meeting Room of the Vance County Administrative Building at 122 

Young Street in Henderson, NC. 

 

MEMBERS PRESENT 

Blake Haley – Chairperson 

Agnes Harvin – Vice Chairperson 

Thomas Shaw  

Phyllis Stainback 

Alvin Johnson, Jr. 

 

ALTERNATES PRESENT 

Ruxton Bobbitt – Alternate #1 – 

replaced Ruth Brummitt 

Darrell Mullinix – Alternate #2 – 

replaced Rev. Alston 

MEMBERS ABSENT 

Ruth Brummitt  

Rev. Roosevelt Alston  

 

STAFF PRESENT 

Jordan McMillen, Planning Director 

Jonathan Care, County Attorney 

 

 

 

 

Chairperson Haley called the meeting of the Board of Adjustment to order and asked for a review of the 

minutes from the March 14, 2013 meeting.  Ms. Agnes Harvin made a motion to approve the minutes as 

written. Mr. Thomas Shaw seconded said motion and all present were in favor. VOTES: 7-0.  

 

Chairperson Haley asked for a review of the minutes from the March 21, 2013 meeting.  Ms. Agnes 

Harvin made a motion to approve the minutes as written. Mr. Ruxton Bobbitt seconded said motion and 

all present were in favor. VOTES: 7-0.  

************************************************************************************* 

Chairperson Haley introduced the first case explaining the order of business, gave an opportunity for 

board members to express any conflicts, hearing none and then declared the public hearing open. 

 

BOA CASE NO. 20130411-1; Robert & Cindy O’Brien (owner), Tony Hirst (applicant) – Variance  to 

reduce setback from 20 feet to 15 feet allowing single family home to be built 

 

Chairperson Haley asked Mr. McMillen to present the staff report.  He then swore/affirmed in Mr. 

McMillen.  Mr. McMillen presented the staff report: 

 

The applicant is requesting a variance from the minimum setback (section 3.2.3) requirement to allow a 

15 foot setback on the north and south sides of the property.  The western side of the property is adjacent 

to Corps. of Engineer property and currently is allowed a 0 foot setback as per zoning regulations.  In 

addition to the setback variance the applicant is requesting a variance from the separation requirement of 

100 feet between the well and septic system as per section 3.2 D 4 of the zoning ordinance.  Based upon a 

designed system and concurrence from the Health Department the applicant is requesting a variance from 

100 feet to 50 feet of required separation for the backup septic system or repair area. 

 
Findings of Fact 

1. The property is owned by Robert & Cindy O’Brien. 

2. The request is for a variance from the minimum setback requirement of a 20 foot side setback as 

per section 3.2.3 of the zoning ordinance to allow a 15 foot setback on the side. 

3. The lot consists of 0.69 acres and previously consisted of a doublewide that is no longer present.   

4. The property is located at 1536 White Farm Lane and is identified as tax parcel 0589 01021. 

5. The lot is currently zoned R-30 (Residential Low Density). 

6. The application requesting the variance was filed on March 19, 2013.  

7. The adjoining property owners were notified on March 28, 2013. 

8. The property was posted on March 28, 2013. 

9. The legal notice was run on March 29, and April 5, 2013. 
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Staff Comments 

The applicant is proposing to build a stick built home that will extend within the setback area due to 

unique circumstances related to the property.   Because of the locations where suitable soil is available for 

a septic tank, the proposed home is located in a part of the lot that is not wide enough to sustain the single 

family dwelling.  As a result of this a variance is required reducing the setback from 20 feet to 15 feet on 

the sides.  It does appear that without a variance, the owner will be unable to make a reasonable use of 

their property as a site for the planned stick built single family dwelling. 

 

As a second request, the applicant is proposing to reduce the well/septic separation to 50 feet.  It is 

important to note that the primary septic system will be outside of this 100 foot area, but the repair area 

would be between 50 and 100 feet from the existing well.  The environmental health department has 

given their approval for the reduction to 50 feet and it would be necessary for the board of adjustment to 

do so as well. 

 

Within the neighborhood many of the existing lots are situated in a very similar manner creating a 

situation where single family homes have been built within the setback area.  It seems to be unreasonable 

to insist that homes are turned perpendicular to the roadway, and therefore would be a reasonable use to 

allow homes to be built parallel to the roadway.    Due to this, such a variance appears to be in character 

with other homes within the neighborhood.  

 

THOSE SPEAKING FOR THE REQUEST (all those speaking in favor were sworn/affirmed in) 

Mr. Tony Hirst (Architect) presented the proposal and reviewed the property dimensions explaining that 

the proposal appears to meet the intent of the zoning code.  Specifically he mentioned that the lot size 

with the right-of-way removed is closer to the R-20 zoning category and would meet the 15 foot setbacks 

required by R-20 zoning.  He further explained that the lot elevation is variable from front to back 

preventing the home from being turned perpendicular to the fronting roadway.  For this reason an 

additional 5 feet will be needed on both sides of the property. 

 

THOSE SPEAKING AGAINST THE REQUEST 

None present 

 

BOARD DISCUSSION 
The Board reviewed the variance check sheet as follows (Chair Haley verbally read each for the board to 

review): 

1. If the applicant complies with the provisions of the Ordinance, he or she can make no reasonable 

use of their property.   

2. The hardship of which the applicant complains results from unique circumstances related to the 

applicant’s property.  

3. The hardship is not the result of the applicant’s own actions. 

4. The variance will be in harmony with the general purpose and intent of the Ordinance and 

preserves the spirit of the Ordinance. 

5. The granting of the variance assures the public safety and welfare and will not be injurious to the 

property or improvements in the neighborhood. 

 

DECISION:  

Mr. Bobbitt made a motion to grant the variance requests as presented, to include the staff report within 

the minutes and to approve the findings of fact as presented.  Ms. Harvin seconded said motion and all 

present were in favor. VOTES: 7-0. Chairperson Haley declared the public hearing closed. 

************************************************************************************* 

Chair Haley introduced the second case as a continuation from the previous hearing, gave an opportunity 

for board members to express any conflicts, hearing none explained the order of business. 
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The County attorney briefed the board on various items that have been addressed since the hearing was 

continued in the previous month’s meeting.  He explained the importance of the previous evidence and 

testimony that was given and mentioned that the newly submitted information clears many of the original 

questions that he had regarding the subdivision of property as well as the ownership of the property.  He 

explained that over the previous month a survey has been recorded, although it was not required as it was 

an exempt division of land, and explained that the confusion over various entities and LLCs being 

involved has been cleared up through submittal of an “Omnibus Consent of Manager…” agreement (see 

attached).  

 

Continuation of BOA Case No. 20130314-2 – Conditional Use Permit to allow Solar Farm along NC 

39 Hwy South 

Chair Haley asked Mr. McMillen to present the revised staff report.  Mr. McMillen presented the revised 

staff report as follows: The applicant is requesting a conditional use permit to allow construction of a 5 

MWac solar farm under the use category of “Solar Energy System, Large Scale”.  

 

Mr. McMillen reviewed the revised draft findings of fact (based upon additional information submitted) 

as follows: 

1. The request is for a conditional use permit to allow a 5 MWac solar farm under the use category 

of “Solar Energy System, Large Scale”.  The use requested is listed as an eligible conditional use 

within the A-R zoning district. 

2. The property is owned by Strata Land Holdings, LLC as per deed 1258 Page 644. 

3. The property is located along NC 39 South; more specifically identified as a portion of tax parcel 

0547 02015. 

4. The parcel consists of 45.119 acres. 

5. The property is currently vacant and used as farmland. 

6. The lot is currently zoned (A-R) Agricultural Residential. 

7. The application requesting a conditional use permit was filed on 02/14/2013.  

8. The adjoining property owners were notified on February 28, 2013. 

9. The property was posted on March 1, 2013. 

10. The legal notice was run on March 5, and March 12, 2013. 

11. A public hearing was held on March 14, 2013 and was continued until April 11, 2013.  A revised 

application was submitted on March 28, 2013 including a revised site plan and indicating the 

proper land owner.  

 

Staff Comments 

Based upon the previous submittal, the board requested the correction of several inconsistencies within 

the application and site plan.  A revised application has been submitted which specifically includes the 

following: correction of site plan to include proper setbacks and to include vegetated buffer surrounding 

the entire development, recordation of survey matching a deed of the property, amendment to the 

application to reflect the accurate property owner and applicant, and submittal of the executed portion of 

the interconnection agreement. 

 

The revised submittal includes 8 ft. security fencing with 15 ft. of planted landscaping buffer of the 

evergreen variety.  Existing vegetation in the northwestern corner of the property appear to satisfy the 

screening requirements in that area.  Setbacks have also been adjusted to 35 ft. on the rear.  NCDENR has 

concluded that state buffer requirements of 50 feet do not apply to this property – as such the applicant 

has proposed 30 foot buffers surrounding the existing stream and pond in accordance with local 

requirements   

 

The use requested is among those listed as an eligible conditional use within the A-R zoning district.  

Additionally, with the revised application and site plan, it appears that the use complies with the required 

regulations of the zoning ordinance. 

 

Mr. McMillen further mentioned that if approved, an address has been assigned for this solar farm as 
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5859 NC Hwy 39 South. 

 

THOSE SPEAKING FOR THE REQUEST (all were sworn/affirmed in together) 

Ms. Beth Trahos (attorney with Smith, Moore, Leatherwood, LLP on behalf of strata solar) addressed the 

board.  She explained that during the previous meeting it went unnoticed that the testimony was made 

without taking oaths.  She requested and asked for approval from the board to consider all of the 

testimony from the previous meeting to be considered as if it were made under oath.  Motion made by Ms. 

Phyllis Stainback to approve the request to consider previous testimony as if it were under oath, seconded 

by Alvin Johnson, all in favor voted 7-0.   

 

Ms. Trahos presented an executed “Omnibus Consent of Manager…” agreement to the Planning Director 

for the record. 

 

Mr. George Retschle (project engineer) addressed the board.  He reaffirmed that all changes were made as 

presented by Mr. McMillen earlier and confirmed that the applicant agreed with those changes.  He 

explained that in his professional opinion the changes allow the proposal to meet all of the conditions of 

the zoning ordinance. 

 

Mr. Gerry Dudzik (Partner with Carolina Solar Energy) addressed the board.  He explained the 

importance of solar farms in providing energy to progress energy.  He mentioned that he would consider 

the solar farm a public necessity due to its impact for clean energy generation.  He further explained that a 

contract has been executed with Thompson Landscaping to plant the initial buffer as well as to provide 

watering to maintain the plantings.  He presented the landscaping contract to the board for their review.    

He also mentioned that the buffer as revised would surround the entire solar farm area. 

 

Mr. Matt Thompson (contracted landscaper) addressed the board.  He confirmed that his firm has been 

contracted to plant the initial buffer and to provide the necessary maintenance.  He confirmed that each 

plant would have a water bag that would have water brought in at least 4 times a year.  Mr. Mullinix 

questioned whether a guarantee would be provided with the plantings.  Mr. Thompson responded that this 

was true. 

 

Mr. Richard Kirkland, MAI (real estate appraiser) addressed the board.  He reaffirmed that he has 

searched for matched pairs in determining the effect of solar farms on surrounding properties values.  He 

mentioned that he was unsuccessful in looking for matched pairs, and concluded that solar farms in his 

professional opinion should provide no negative impact on the surrounding property values.   

 

Mr. Tom Hester, MAI (real estate appraiser) addressed the board.  He explained the process of using 

paired sales or transactions of property in close proximity in determining property values.  He explained 

that solar farms have little in terms of impacts on surrounding properties with the only potential impact 

being visual.  He explained that there are no light, heat, traffic, noise, or odor impacts and in his 

professional opinion the proposed solar farm would not have an effect on adjacent and/or abutting 

properties.   

 

Ms. Trahos summarized the applicant’s position mentioning that the solar farm meets all of the conditions 

of the local zoning code. 

 

Ms. Harvin mentioned that a warranty is not included within the landscaping contract.  Mr. Dudzik 

confirmed that the option for a warranty on the plantings will be included within the landscaping contract.  

He confirmed that this would not include a warranty on the grass. 

 

THOSE SPEAKING AGAINST THE REQUEST 

Mr. Gordon Wilder, neighboring property owner, (6086 NC 39 Hwy South) addressed the board.  Mr. 

Wilder mentioned a continued concern with the effect of the solar farm on surrounding property values.  

He further suggested that not enough information is available even with expert testimony to conclude that 
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surrounding property values would not be negatively impacted.  Additionally, he mentioned that a solar 

farm in this location would not be in general conformity with the plan of development for the county or in 

harmony with the surrounding area.  He further mentioned the need to preserve farmland and the rural 

character of the community and questioned whether this development would open the door for future 

development within the area.  Lastly, he questioned the absolute public necessity of the solar farm being 

that other areas could serve the public just as good or better. 

 

REBUTTAL 

Ms. Trahos mentioned that this is an opportunity to maintain large tracts of land in order to produce 

energy much like a farmer produces food.  She added that the board has previously approved a separate 

solar farm within the A-R zoning.   

 

Mr. Dudzik confirmed that Progress Energy would not allow solar farms to be located within 1 mile of 

each other.  This should prevent expansion of the existing farm or siting of an additional farm next door in 

the future. 

 

BOARD DISCUSSION 

The Board reviewed the conditional use permit check sheet as follows (Chair Haley verbally read each for 

the board to review): 

1. The use requested is among those listed as an eligible conditional use in the district in which the 

subject property is located. 

2. The use or development is located, designed and proposed to be operated so as to maintain or 

promote the public health or safety.  

3. The use or development complies with all required regulations of the Zoning Ordinance and all 

applicable specific conditions and specifications. 

4. The use or development is located, designed and proposed to be operated so as to maintain or 

enhance the value of adjoining or abutting property, or that the use is a public necessity; 

5. The use or development will be in harmony with the area in which it is to be located and will be 

in general conformity with the plan of development of the County. 

 

The board discussed the acreage to be cleared and the potential need for NCDENR permits and local 

clearing and grading permits.  The applicants responded that nearly 36 acres is set to be cleared and 

grubbed with the majority of that area to be cut at ground level.  It was further mentioned that NCDENR 

has already given requirements for seeding and straw for those areas where the ground would be 

disturbed.  The board requested submittal of an NCDENR certificate of completion prior to issuance of a 

Certificate of Occupancy.  The board discussed the overhead poles as shown on the plans and reviewed 

the ordinance requirements in this regard to determine whether they should be located underground.   

 

The board discussed the importance of the buffer in maintaining the surrounding property values and 

requested the inclusion of mulch (which is shown as optional within the landscaping contract).  

 

DECISION:  

Ms. Harvin made a motion to approve the conditional use permit with the following conditions: (1) Mulch 

will be included within the landscaping contract for the buffer area (2) Submittal of NCDENR certificate 

of completion prior to issuance of local certificate of occupancy so long as it is required.  Ms. Stainback 

seconded said motion and a final vote was taken. VOTES: 6-1.  (Mr. Johnson being the 1 opposed) 

************************************************************************************* 

ADJOURNMENT: There being no further business, Chair Haley declared the meeting adjourned. 
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